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The Hororsble dames R. Mills, President Pro Tempore
and Senater for the Fortietn District, has requected an opinion
on uhe follcwing questicn:

Are California state certified aprraisers considered
professional employecs under Government Code section 350( 37

The conclusion is:

California state certified apﬂraiser should not be
ered professicnal employees under Government Code section



) | ANALYSIS

relations bhetw
the Meyers-Mil
hereinafter refc
sets forth the turpose ana intent of the act and provides in

pertinent part as follows

' "It is the purpcse of this chapter to premote full

-~

ature enacted a framework for labor
nlo yev“ and their employees known as
S /, Government Code sections 3500-3%511,
rred Lo as the act. Government Code section 3500

communication between pnublic employers and their employees

by providing a reasonable method of resolving disputes

regarding wages, hours, and other terms and condltlons of

employment between public emﬂloyers and public emprloyee

organizations. It 1s also the purnoce of this chapter to

promote the improvement of personnel management and
employer-employvee relations within the various public

"agencies in the State of Californie by providing a uniform

basis for recognizing the right of public employees to

join organizations ¢f their own choice and be represented

by such orgaﬁwzatlon~ in their employment relationships

with public agenc1v~.

Government Ccde section %507.3, hereinafter section

3507.,, relzting to representation of professional public euwployees,
P P

provides as follcws:

"Professional emrlo yees-s all not be denied the
right to be reprecontei separately from nonprofessional
enprloyees by a yro-ess; nal en *loyeo orzanization con-
sisting of cuch professional employess. In the event
of a disputc on the ajjroorlateness of a unit of repre-
sentation for professional employees uron request of

any of the parties, the dispute shall be submitted to

the Division of Conciliation of ths Department of

Industrial Relations for mediation or for recommendation

for resolving the distute. :

1. Stat. 1988, ch. 1220, §§ 1-12.5, at 2725-29.
Government Code csections %#E570-%3511 were originally known as
the Brown Act (Stats. 1S81, ch. 1984). The Brown Act becene,
in 1968, the Meyers-riliae-Zrown Act (Government Code § 3510.)



for the purpoce of this

f

"'Professio ?al eﬂnloyees,
section, mezans emrloyess engaged in work requiring
epecialized kncwlecce and s&wllc attained through
completion ¢of a recoznized course of instruction, i
ircluding, bui not 11m1+ed to, attorneys, physicians,
registered nurses, engineers, archltecta, teachers,
and the various tyres of physical, chemical and
biological scientists.” . :

Statutory intercretation of the second paragraph of section 3507.3
is required to resolve the question under analysis herein.

As this opinion analyzes the quegstion of whether Californiz
state certified avoraisers are "professional employees" under section
3507.%, it must be Dre11A1nar11y pointed out that pursuant to
Revenue and Taxation Code section 670 subdivision (a) every state,
county, city, or city and county appralcer for property tax
purposes must hold a valid appraicser's rtificate.2/ State
certification is obtained througq the exam;naulon process.?/
Retention of a valid eppraiser's certificate requires exposure !
to yearly training4/ conducted or approved by the State Board of
Equalizzation.5/

Section 2507.3, ac Professor Grodin has cknovledgod
~J. Grodin, Public Zmrloyee Earzalnlnz in California: The Mevers-
Milias-Brown ict in tine Courts (LY/2) €% fastings Law Journal, 719,

| 2. Reverue znd Taxation Code section 670 subdivision (a)
provides: ‘

"No person shall perform the duties or exercise
the authority of an appraiser for prorerty tax pur-
roses as an cxployee of the state, any county or city
and county, or city, either general law or chartered,
urnlegs he is the holder of a valic appraiser's certifi—
cate issued by the State Board of EQ“a;luatldn.

See also Title 18, California Admlnlﬁ“ratlve Code § 281.

Z, TReverue and Taxation Code § 670 subdivision (b) through
(d). See also Title 18, California Administrestive Code

§J 282"28/ -
I
e

Whether this tralnlng qualifies an avrpraiser as a
ional employee" will be discussed below.

v
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5. Rev. and Tax. Code § 671. ‘



7329, seeks to define the term "proLeSSLOnal emp10‘9e°" in the
general language of “employees engaged in work ”@calrlng specialized
knowledge and skills attained through compietion of a recognized
course of instruction.” Section 3507.% then illustrates the defi-
nition by examvles of "“attorneys, phyclvla.v, registered nurses
engineers, architects, teachers, and the various types of phy°1b31
chemical and biological scientkists. "6/

At this Jjuncture it should be p01nted cut that Lecearch
has disclosed no reported California appellate court cases either
interpreting the definition of section 3%507.3% or determining
whether a specific group of eleoyees qualifies under the definition.
However, the California Court of Appeal has acknowledged that the
language of and the cases decided undcr the National Labdbor Relaticns
Act// are helpful in construing similar language in the Meyers-
Milias-Brown Act. Alameda Coun*v Lseiztant Public Delenders Lesen.
v. County of Alzmeda, 53 Cal. Arp. 34 825, 3c<9-51 (1973). Tne
National Labor Relations Act provides a functional definition of
"professional employee"8/

"(a) any employee engaged in work (i) predominantly
intellectual and varied in character as opposed to
routine mental, manuel, mechanicel, or physical work:
(ii) involving %the cconsisztent exe rcice of discretion
and judgment in its performance; {(iii) of such a
character that the output produced or the result
accomplished cannot be standardized in relation to a
given period of time; (iv) reguiring knowledge of an
advanced type in a ;*eld cf scieuce or learning
customarily acquired by & prolonged course of -
specialized intellectual instruction z2nd study in an
institution of higher learning or a hozpital, as dis-
tinguished from a general academic education or from
an apprenticeship or from ftraining in the performance
of routine mental, manual, or physical processes; or

6. The Legiclature, by tying ite definition of ?rofess cnal
employees" to specific axaxnvles aprarently ras invited reference to
those qualities which characterize the given occupational examples
for the purpose of interpreting the general language of the definition

7. Title 29, U.3. Code, S§§ 151 et seo., enacted June 23, 1947.

8. Title 29, U.S. Code, § 152 (12).

1"'0 C‘V, 75//2“7
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“(b) any employee, who (i) has completed the
courses of srecialized intellectuzl instruction and
study described in clause (iv) of paragraph (a), and
(ii) is performing related work under the supervision
of a profeszicnel parson to qualify himself to become

a professional emrloyee as defined in paragraph (a)."

Insofar as the gqualities and standards characterizing the occupa-
tional examples in section 3%507.3 are articulated in and form the
basis for the Hational Labor Relations Act's definition, the latter
functional definition is helpful in the construction of section

3207.3.

The Legislature appears %o have intended section 3507.3
to apply to a limited category of employees who have obtained the
specialized knowledge and skills which are required by their work
in an institution of higher learning or a hosrital. This is
indicated by the occupational examples in section 3507.3 and is
consistent with paragranh (a) clause (iv) of the National Labor
Relatious Act's definition of "professional employees," set out
above. The general language that "knowledge and skills" of a
professional be attained "through completion of a recognized course
of instruction" (emphasis addsd) furtlier indicates thisz is the
1eg1~uat1”e irtent. The "comnleticn of a recognized ccurse of

instruction" clause implies exciusion of thcse employees who
acquire the basic specizlized %Xnowledge and ckills through on
the Jjob tra1n1ng in favor of those who bring the knowleage and
skills to the joo through educatlon in a bolWege, bocplual or
equivalent 1nst;tatlon. :

Section 3507.3 stipulates that a professional employee'
knowledge and ckills be "specialized," indicating a legislative
presumption that the work involve judgmon discretion, and
intellectual anproach, zuch presunption beln confirmed by the
occupational sxamrples of section 3507.3 and consistent with the
qualities enumerated in paragraph (a) clause (i) and (ii) of the
National Labor Relations Act's definition of "professional
employees," sgupra. ' '

Before an»plying the definition of ¢Vct10r 3507.% to
state certified =zporaisers, it is incumbent to notc that the
narrower construction of Mction 5507.% outlinad above, will
dizcourage ITragmentation of public employees into multitudinous
“profes:loaaW" organizations which will in turn foster uniform
representation, one of the basic purposes cf the act.g/

9. See § 3500 of the act.

5 CV 73/247



ification process of state appraisers under
ion Code cgections 670—673 does not in and of
itself vest the aprraiser with the statug of a "professional
employee" within %2 eahlug of section %507.%. There are no
Pre-certification education reau1renento.10/ Rather, the only
qualification fsr certification under Revenue and Taxation Code
section 670 is passage of an examination. The only educational
requirements ceoncern retention of certification. Revenue and
Taxation Code section 571 requires annual post-certification
training consisting of at least 24 hours of training approved by
the State Board of Equalization.

Revenlc and Taxat:

Revenue and Taxation Code =ect10n° 671-573% do not,
either expressly or impliedly, require "specialized knowleuge
and skills attained through completion of a recognized course
of instruction” for either certification or retention of
certification.

Moreover, we are advised that it i1s not the custom
of state, county, or city employers to require of their cer-
tified appraisers "speciazlized knowledge and skills attained
through completion of a recognized COuPQe of =study" within
the meaning of zection )Bv,.,. The knowledge and skills of
such an appraissr are not acquired "through comvletion of a
recognized courcse of instruction," as ztipulated by section
5507.%, cut rather through education and training programs
while employed as an appraiser or an appraiser-trainee or
aide. The naximur training and experience requirements
imposed by a public mnlo"e¢ are graduation from an accredited
college in additicn %o aDpralaal experience.ll/ Some public

10. TFor a percson to sxercise the duties of an auditor,
or auditor appraiser under Revenue and Taxation Code section
671 subdivision (f) a "degree v1 hoa qUcc:.aTl?at*on in accounting
from a recognized institution of higher education” is an
ortional alternative Lo pazcage of a civil service or merist
systems examinatvion for the position of accocuntant.

‘11. Coun*f of Los Angeles requirements as c:peci"‘ied
in clas recificaticn for the position of appraiser, arproved
C.

oy the C’Vll Service Commilg ior as item No. 1954 on April 15,
1970, revised May 31, 1372.

6. CV 73/247



embloyerq make a college education optional.l2/ Ve are also
advised that the accredited institutiong of TNigher education
in the state do not offer 2 curriculum or prolonged course

of study in the field of arpraisal. Indeed, this is reflected
by the fact that the training and experience requirements

of the public employers make no reference to the existence

of such a curriculum or prolonged course of study, nor even
tc a college or university svecialization in appreisal. Upon
 3uxtapoc1t1on of the knowledge, skills, and educational '
requirements of arpraisers certified. for appraisal for tax
assessment purvoses within the definition of "professional
employees"”" contained in section 3507.3%, it is our conclusion
that such appraisersz should not be considered "professional
employees" within the mearing of that statute. ’

We are advised 13/ that the duties of an appraiser
certified for tax assessment purposes can generally be -
characterized as the gathering, preparation, and analyzing
of data related to the value of land and 1mvro"°ments,
inspecticn of land and improvements, interviewing of tax-
payers and other interested perconq in the appraisal process,
and the determination of fair market land and improvement
value through the use of standardized approaches toc value.

It cannot be denied that there is a substantial fact-gathering
process whichh attends the acquisition of market data and

the incvection of property fer the determination of land and
improvement characteristice. Kowever, it appears that the
actual process of determining land ané imprcvement value is

a functloﬁ of the application of standardized approaches %o
value rather than the result of consistent discretion and
Jjudgment and a ccncern for the desirability of the approaches
themselves.

In reaching this conclusion, we are mindful of
the limited amount of decisional law interpreting the
definition of section 3507.3. However, the few cases on
this p01nt have clearly called for a narrov construCulon of
section 35C7.%. E.g., California Iicensed Voca*tional Hurses,

: 12. For example, see San’TFrancisco Civil Service
Commission gualifications for the title of real proverty
apprais ers, designated as Coce 4251, adooted June 23, 1966,
and amende¢ Septomber 13, 1971, and Sacramento County Civil
Service Commission class Code 12“8 adopted Sep*ember l
1955, and revised May 24, 1S73.

+ 1%, See materials raferred to in footnotes 11 and 12.

9. CV 73/247.



F., 24 1151 (C.A.Z11., 1970,
See algo., Factery Mutual “n;iﬂpﬂ“4ﬂ* PO““O”Q‘*ﬂq,
224 (1967) an oninion Oy sLs netion

Inc. v. Seouoia Hosw. Dist
Ct., filed Juane RIRESI2YE

- o

?
> -
13

No. 141277 (San Mateo Suver.
icensed Vocational

Murses League

of C811¢O“*19 . Coun== cf

SAcranento, 1:0. 207379

(Sacramentco X
cases unsuccescs
tation of licenced vocational nurse

'11°a Lovemper <25,
ttempted to ottain Jjudicial interpre- -

1370). These

as "profecsionals.”

Not surprisingly, the few cases decided under the National

Labor Relations Act's definition of

have also called for a narrow construction.
L.E.B., 440 F. 24 7 (C.A.N.Y.,
genied 404 U.S5. 85%, the question was

r
lie

Electric Cormnoration
1971), certiorari

.‘/_ -

"professional employee"
In Westinghouse

whether comrputer analysts, whose primary responsibility it
was to formulate procedures which would result in the

satisfactory

were "professicnal employeecs." The

transfer of work to a new mechanized system,

Court of Appeal in

denying . the analysts the status of "professional employees,"
observed that such an analyst is concerned with the "methods
of mechanization rather than the desirability of the process”
and that "the kind of knowledge of an advanced type that is
normally acquired as a result of prolonged study in an

institution of higher
Accord, Ve ’

stinghonze

learning" is not required (at p. 10).
Electric Corvoration v.

N.L.R.B., 424

3 - O - L St
certiorari acenicd 400 U.S.

831.
165 N.L.R.3,

hOldlDﬁ t“ut
insurance companies
the employer hag no

them and the work involves physical
and equlnment anc valvatlon of data
egtabllched rccedures

12l Lavor Rclations Board

fire inspectors and adjusters employed by -
are not professional enployees,
specific advanced-degree “equlrpmonf for

since

in=Pec+10n of premises
in accordance Wluh

It should also be noted that any rea sonable implica-

tions to be drawn from the cacse of‘Alamed"

County Assicstant

h .
Lsen.

Public Defenders v. County of

W men e

~lzmoda, 22 Cal. App. 5d

825, (1975) are consictent with ths
this opinion.' That case dealt with
3507, disztinct from the issue being
whether r*ozess;onal emh¢ovees have

conclusions expressed in
anothier iscue under section
analyzed herein, to wit,
the rignt to separate

representation in s uni limited to their-own'profession, or
whether tuey may bde COAyelled to join in a unit with other
professional groups.l4/ In County of Alsmeda, the county had

14. BSee J. Grodin, Public Zmplovee Bargaining in California
The Meverc-liliac—Trown fcu - Tae Courcs (1v/<) £€) mastings law
Jsournal, iy, ¥3v, surra.

CV 73/247



lumped together in one professional employee group members
of different occurations, to wit, librarians, rodent and weed
inspectors, plann,¢~, syzvems and procedures analysts, dnd
other. -The Court of Aprezl, for purposes of its opinic

did not challenge Pe ”Ou“uy designations of profes 1onal
employees, but rather dealt dlrectly with the subject of
separate representation for separate professional groups

To the extent any language in County of Alameda may be
suggestive of an 1n+ernretd+1on of "professional employee"
under, Section 3507.3, that 1nterpretatlon would confirm the
conclusion expressed herein.

At page 832 of the_opinion, the Court observes:

"It does seem incongruous that assistant public
defenders should be grouped in a bargaining unit
with auditors, planners, rodent and weed inspectors."

Thereafter, the holding of the case is expressed:

- .
"Denying recognition to appellant violates
section 3507 of the Covernment Code in that thereby

professional emmlovess with common intereats and
having an organization of their own choice, are
unreasonably forced into an organization w1tb other
exployvees with whom there exists little, if any,
communlty oif interest." (Emphasis added.)

The court appears to be concerned about the suggestion that

some of the "other employees" are "prcfessional employeecs."

Such a concern would imply a narrower interpretation of
profec51onal employee" under section 3507.3% than that illu-

. etrated by the Alameda County representation unit under scrutiny
therein

In reaching the conclusion that appraisers certified
by the state for tax asssssment purposes are not p]:*ofcss:mna'l
enployees” within the meaninz of section 3507.3% of the Govern-
ment Code, we recognlﬂe that as the educationsl, scientific,
and technological patterns of our society bccome even more
sophisticated ccc 1ta tional patterns and relercmen“~ will
undoubtedly comnel con:‘*u*qﬂ scrutiny of the- statutcry
framework rcr public emplo; e”—emnlo"ee relationship andé the
enuncistion of fived concepts such as profe::1onallcm throigh
definitions. This vrocess of scrutinization is under way



presently 15/ and zhould be encouraged.

/
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15. The Asseﬂoly of the State of California in House
Resolution 51, adopted June 22, 1972, appointed an Assemb ly
Advisory Counc1’ or Public nmp’oyee Relations for the purpose

of submitting a revort and recommnendations applicable to public
employee velaulonc at all levels of government In the Final
Reﬂort ¢f that Council dated March 15, 13973, there was included
the text of a proposed new comprehensive statutory scheme.

The Dronoced new definition of "Professional ?mplo"ee" ie found
at page 6, Aprencix A (Collective Bargaining Act for Public ,
Emplovzb.u) of the ﬂlnal Revort and has been incorporated into
pending legislasion (Assexbly Bill No. 1245, April 12, 1973,
Amencded in Assemolv Aug. 13, 1972, Amended in Senate oent 5,
1973, California Legizlature--1S73-74 Regular Session):

Section 3501, subdivision (t) 01 the Government Code

would provice:

"'Profeszional employee' means an employee engaged
in work regquirizg srecialized knowledge and ck111~ attained
through completicn of a recognized ccurcse of instruction
in an institution of higher learning or its cquivalent."”

+
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